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COMMUNITY PROTECTION (OFFENDER REPORTING) AMENDMENT BILL 2011 
Second Reading 

Resumed from 17 May. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [8.08 pm]: I rise to make 
some comments on the Community Protection (Offender Reporting) Amendment Bill 2011. I must say at the 
outset that, because of a bit of confusion, we have only just recently dealt with a bill of a similar title that is the 
precursor to this bill, so for a while it was a bit confusing as to which one we were dealing with. This bill amends 
the Community Protection (Offender Reporting) Act 2004, which was introduced by Labor. I think it was a very 
important piece of legislation at the time which established the register for sex offenders. The last piece of 
legislation that we dealt with only a few months ago set about creating the website that members of the public 
would be able to access to gather information about registered sex offenders who may be living in their area or 
who their children may come into contact with in a work or another type of environment. That piece of 
legislation established a three-tier structure to try to deal with the different types of individuals listed on the 
register. The register was scheduled to go live on 2 October this year, but for a range of reasons it did not. Again, 
the register was scheduled to go live, with a great deal of hoopla, at 9.00 am yesterday. I understand that did not 
happen for some reason. There was some difficulty in establishing a firewall and the website crashed a number 
of times as well. While I was listening to the very interesting debate on the previous bill before the house, I had 
cause to locate the website and have a look through it for myself. These are very complicated matters we deal 
with, and I think it is a tragedy in some ways that we actually have to deal with these issues—we do not live in a 
perfect world. I suppose we have to try to work out ways to deal with these matters more and more. It will be 
very interesting to see how the website is dealt with and I imagine there are some constraints put in place on how 
people access the information. I note that to access local information, an individual has to provide their driver’s 
licence number and residential details, and if they do not have a driver’s licence, they simply click on the link 
and go through to another page to provide a range of residential details. It will be interesting to see the uptake 
and the number of people wanting to seek that information and wanting to know who on that register is living 
around their families. Also, there have been concerns highlighted in the media over the last few days, given the 
problems getting the website live, about the potential for vigilantes to pursue individuals or, in some cases, to 
wrongly pursue people based on the belief that they are listed on the register. There are some very interesting 
challenges for government in how this information is managed and how individuals can access and use it. I think 
that will evolve over time; nothing is ever perfect from the outset. I would imagine that given that the 
government has had some difficulty getting this website up and going over the last few days, as well as problems 
with security, firewalls and other technical aspects, it will take quite a lot of work from the government to ensure 
that there are no problems with or abuses, if you like, of access to this information. That is something about 
which only time will tell.  

I note that there was an article in The Australian yesterday discussing the website that has gone up. I mention 
this only because it leads on to the bill we will be talking about and the additional information and requirements 
of this other bill. The article quotes Senior Sergeant Noye who is involved with running the unit that will manage 
the website. He says that his squad has been increased from 41 to 73 officers to cope with the predicted increase 
in work associated with the website. I assume from that that it is simply the management of the number of people 
logging onto the website to seek this information. I ask a question of the minister managing this bill: given we 
have had all of the recent media about cutbacks to police numbers and budgetary cutbacks, will Senior Sergeant 
Noye’s squad of 73 officers be maintained at that number or will it be reduced as a result of the cutbacks 
requested by government? I would be keen to get an answer from the minister on that.  

As I said earlier, this is a very difficult situation. We have to protect the rights of individuals—not only those on 
the register—and we have to try to balance those rights with protecting families and children in the community. I 
know this is difficult—I have talked about it in the past—because sometimes people make mistakes and we want 
to give them the opportunity to remedy them and to get on with their lives in an appropriate way. Other 
individuals will, sadly, continue to offend and they have to be managed in a different way. That is partly why the 
bill is before us tonight in this place; it is about providing additional parameters. I know as a parent, as a number 
of people in this chamber are, that the issue is difficult, because we want to make sure that our children do not 
have any exposure to individuals who may want to cause them any degree of harm, be it physical or otherwise. It 
will be interesting to see whether after a period of time some sort of analysis is done by the government to 
measure the effectiveness of this website and to measure whether members of the community feel as though 
there has been an improvement in their sense of wellbeing and safety, if you like, simply by having access to that 
knowledge or whether it has not made any difference at all. I honestly do not know whether having access to that 
information will make some difference. Some people who would not have been picked up even though their 
name was on a register will just conduct themselves in this way. I think it is a very complicated arrangement.  
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I note the legislation we are dealing with tonight is predominantly a bill of an administrative nature. It has come 
about as a result of ministerial council. I understand that the bulk of the other states have already introduced 
similar legislation to the bill we are dealing with. I note, however, that our Western Australian bill goes a couple 
of steps further, based on advice, I think, from the sexual offenders unit; it has sought to add some provisions to 
the bill to make the work of the officers involved in the unit a bit more straightforward. The bill does a range of 
things. It increases a range of penalties that already exist and it puts in place a range of requirements for those 
individuals who have their names on the register. But it is very interesting that government, through the bill, is 
looking at ways to modify behaviour, which is another way of looking at this issue. 

One of the things canvassed in this bill is that police will now be able to access and require the email addresses 
of anyone on a register—I am talking in very general terms, so the minister should feel free to pull me up—and 
their website details, if they have a website. I am not too sure whether it goes as far as a Facebook site and 
whether social media is picked up under this legislation as well; it may very well be under some broader term. I 
think those are probably matters that would be canvassed. The bill also requires an offender to provide their 
passport details, and, as I understand it, they would also need to seek permission if they wanted to travel 
overseas. It requires the offender to seek permission if they want to change their name. I know this matter was 
canvassed when we dealt with the last piece of legislation. There was concern that people would slip under the 
radar and avoid having their names put on a register simply by changing their name. I understand that they will 
now have to actually seek the written permission of the police commissioner to be able to do that. I know this 
legislation is mirrored in other states and I understand that there is a mechanism between the police 
commissioner and the Registry of Births, Deaths and Marriages to share information, but I would like to know 
what arrangements there are between the Western Australian births and deaths registry and police commissioner, 
and their counterparts in other jurisdictions. Is there the capacity for exchange of that information? If somebody 
simply leaves WA for another state and changes their name, is there a way to monitor their movements and pass 
that information back to the police here in Western Australia? 

There are a range of other changes. The Community Protection (Offender Reporting) Amendment Bill 2011 
tightens up the number of days that a person on the sex offender register can reside in a place where they have 
access to children. I think it has been reduced down to three days in a year. A number of these changes are about 
making it perhaps more difficult for a person on the register to have the opportunity to reoffend. The police will 
have access to that email address or website and I imagine they will be monitoring offenders’ activities when 
they perhaps access websites that they should not access. I now understand why we would need a steady increase 
in the number of police working in that unit because sadly, as we have seen over the last few years, there has 
been a proliferation of individuals who have surfed the internet regularly to access images of children and have 
used those images in an inappropriate way. We have recently seen a couple of high-profile court cases involving 
individuals whom people perhaps would not have expected to be caught up in that sort of activity. I think it will 
be a fairly full-on job for the police to monitor that sort of activity.  

Again, this is an issue in which we have to weigh up the rights of the individual on the register with the rights of 
the community in respect of that individual using information in inappropriate ways. I think this is evidence 
of our changing times; 20 or 30 years ago it may have been an individual who kept a store of photos, but people 
now have the capacity, if they so choose, to access thousands and thousands of inappropriate images and 
disperse them. It is quite interesting that the police have actually chosen to go down this path and put in place 
another barrier or preventative to people reoffending. It will be a question of how those measures work over 
time. The bill also makes changes in respect of access to information under freedom of information. It is not a 
terribly complex bill, even though there is a raft of changes listed; it is really a fairly administrative bill, 
but it does put in place some quite significant changes in terms of how individuals on the register can be 
managed.  

I note that the Standing Committee on Uniform Legislation and Statutes Review has tabled its report on this bill 
and made a series of recommendations to the government about how it should deal with the types of information 
that are required to be provided to the police by offenders. The committee made the suggestion under 
recommendation 1 that although a lot of these requirements are listed in regulations, the government might 
perhaps consider moving them directly to the bill. I think there are about half a dozen different recommendations 
that the committee has worked through. I think the minister was actually on this committee in a former capacity. 
From what I have seen, the recommendations proposed are quite sensible and I am sure that this bill will receive 
fairly broad support. It will be interesting to see what the government’s response will be. I tried to find out 
earlier tonight if there had been a formal response to any of these recommendations, but as I understand it, the 
minister will be providing that response in reply. I also note that there are a number of amendments, so I daresay 
that we will be going into Committee of the Whole. 
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I do not really have a lot more to say; as I said earlier, we have had to deal with a number of these types of bills 
over the last few years, and I think it is just a sad indictment of our changing society as we become more and 
more aware of these types of problems. Having a register in place probably provides some sort of peace of mind 
to some people, but I do not know whether it will necessarily stop this type of activity. It may provide a degree 
of comfort for some people to have access to a website in which they can enter their address and driver’s licence 
and find out whether there is an offender living in their area; on the other hand, it may simply incite some 
people, and I think it would be a tragedy for that to happen. There have been a couple of examples of that, not 
necessarily in Australia, but certainly in America. There was a case in which somebody was falsely accused of 
being a paedophile after the wrong name had been picked up on a website; I think there was an issue with the 
individual’s capacity to read, when they read the name on the website, and the wrong person was targeted and 
injured as the result of an assault. It is of real concern how the information will be used. 
Although I had a look at that information tonight just to see how the website was constructed and whether it was 
working, I do not think I would actually want to know. I think there are a lot of other things we can do as parents 
to try to educate our children about whom they associate with and where they go. I think that is very important; 
we should not just rely on this type of information. It is a tool that can be used, but I do not think it is all that we 
can do. As the community has changed I think we have become a lot more concerned about where our children 
go, and we have in some ways made it a bit harder for them to make those judgements. There has been a lot of 
discussion about how we are wrapping our children up in cotton wool and not letting them venture out and learn 
a bit more about the world; but again, on the flipside, there have been a number of tragic situations in which 
children have disappeared from our streets or have been harmed in some way. 

I speak from personal experience; my second child was followed home from school one day a few years ago. At 
that time we lived only a block and a half from the school; we had someone caring for our children at home. We 
have a park at the end of our street, near the school, and as she walked home—she was only 12 or 13 at the time; 
she is now 18—this fellow followed her through our gate and into our driveway. When she got to the front door 
and put her key in he must have decided to stop. That was quite a terrifying experience for a small girl. When we 
spoke to the police a couple of days later, it turned out that that individual had been following a number of 
people up and down our street. I was very grateful that someone was at home with her. It was a sitting day and I 
was here. We just do not know when those types of incidents will occur, but I certainly never deter my children 
from leaving the house or going for walks because I think that can be negative. We must find a balance, which is 
why I believe we have to be cautious about how some of this information can be accessed or used. However, we 
live in changing times and sometimes we have to change with them. There is a demand for change by our 
community and a degree of anger about these types of events, and the government has responded to that anger 
and concern. People want to know about these things and I think the website is a response to that. Again, only 
time will tell how that is managed. 

The vast bulk of the matters that are canvassed in the Community Protection (Offender Reporting) Amendment 
Bill 2011 restrict an offender’s access and monitor and manage an offender’s capacity to use social media, to 
travel or to change their name. Hopefully, by putting in place some barriers and protective mechanisms we can 
reduce the opportunity for a repeat offence and the number of incidents that can potentially occur. In the long 
haul a lot more needs to be done about how we manage these types of situations. I believe this legislation is just 
the beginning and that over the next few years a number of these types of bills will come before this place to 
continually update and keep up with how these types of activities are managed. 

The opposition supports the bill. We wanted to make sure that members understood the connection between this 
bill and the Community Protection (Offender Reporting) Amendment Bill (No. 2) 2011 that we dealt with 
several months ago. I believe that this bill, through the ministerial recommendations and also some of the 
practical advice from the police who work in that environment, has improved and tightened how these types of 
individuals will operate in the community. 

HON NICK GOIRAN (South Metropolitan) [8.33 pm]: I rise to make a contribution to the Community 
Protection (Offender Reporting) Amendment Bill 2011 and to indicate my support for it. In doing so, I draw to 
the attention of members the issue of legal professional privilege. Before I do that, I note that the bill is aimed at 
protecting children in our community by increasing the effectiveness with which child sex offenders are 
monitored to reduce the opportunities for them to reoffend. In my view, this bill contains a number of very useful 
provisions, the first of which, as mentioned by the minister in the second reading speech, is the facilitation of 
information sharing by public authorities and the police. The minister said in the second reading speech — 

Quite often, the management of a reportable offender can spread across a number of different 
government agencies. The bill inserts a new information-sharing provision that will enable public 
authorities to share information with the police regarding the management of an offender, or for the 
purpose of making an application to the court under the act. This amendment will support a greater 
multi-agency approach to the management of offenders under the act.  
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Proposed section 110A in clause 36 of the bill contains provisions for the Commissioner of Police to direct any 
public authority to provide to the commissioner any information that is relevant to the assessment and 
management of a reportable offender or to the making of, or responding to, applications made under the act for 
reporting orders of compliance with reporting orders or prohibition orders. There is one exception to that, which 
is that the public authority must provide the information as directed by the Commissioner of Police. The 
exception to that is set out in proposed section 110A(4), which would replace a similar provision in section 
105(3) of the Community Protection (Offender Reporting) Act 2004, which reads — 

A public authority is not required to give information that is subject to legal professional privilege. 

Much time has been spent in this chamber in recent weeks discussing the issue of parliamentary privilege. In my 
view, legal professional privilege is also a very important but very different matter. Legal professional privilege 
is a rule of law that protects the confidentiality of communications made between a lawyer and his or her client. 
The privilege belongs to the client and may be waived only by the client. Legal professional privilege also 
protects confidential communications between the client and the client’s lawyers, including communications 
through employees or agents, and third parties made for the dominant purpose of use, or obtaining material for 
use, in legal proceedings that had commenced, or were reasonably anticipated, at the time of the relevant 
communication. 
It is fair to say that legal professional privilege is a difficult area of law. This has been noted by the Supreme 
Court of Western Australia. In particular, I note that clause 7 of schedule 1 of the Freedom of Information Act 
1992 provides that a matter is exempt from being disclosed under the act — 

… if it would be privileged from production in legal proceedings on the ground of legal professional 
privilege. 

His Honour Justice McKechnie in the case of the Department of Housing and Works v Bowden in a 2005 
Supreme Court case made the following remarks at paragraphs 17 and 18 — 

Whether privilege has been waived may involve subtle questions of law … 
And — 

Parliament could not have intended that these questions should be resolved at every level of an FOI 
request by persons untrained in the law and in a vacuum without the matrix of extant legal proceedings 
to resolve the question of waiver. 

In a totally different context but on the same point the Parliamentary Inspector of the Corruption and Crime 
Commission has reported on the commission’s approach to legal professional privilege in the context of its 
handling of telecommunications interceptions. The twenty-first report of the Joint Standing Committee on the 
Corruption and Crime Commission was tabled on 24 November last year in which the then parliamentary 
inspector made the following recommendations — 

All information derived from intercepted telecommunications between lawyer and client should be 
made available by the ECU monitors to the Director, Legal Services or another senior Commission 
lawyer who is unconnected with the investigation before any Commission investigator is afforded 
access to it. The Director or lawyer should then assess whether: 
(a) the information is subject to LPP; 
(b) the information is relevant to a Commission investigation, in the sense described earlier in this 

report (this might, where necessary, be assessed by the Director or lawyer in conjunction with 
the Director of Operations or an Acting Director of Operations); and 

(c) if yes to (a) and (b), whether use by the Commission is appropriate …  
In the light of these comments by His Honour Justice McKechnie in the case of Department of Housing and 
Works v Bowden, and the comments of Hon Chris Steytler, QC, in his capacity at the time as 
parliamentary inspector, on the interpretation and application of provisions in other statutes dealing with legal 
professional privilege, it seems worth considering whether the provision in the bill gives adequate guidance to 
public authorities. The provision in the bill that is relevant is clause 36. Under this provision, public authorities 
will need to make a decision in response to a direction from the Commissioner of Police to provide information, 
whether or not the information requested is subject to legal professional privilege. It may be helpful to specify 
that, in doing so, a public authority should seek advice from a senior lawyer. That is consistent with what Hon 
Chris Steytler said in the example of the commission in report 21. As the High Court majority explained in the 
case of Baker v Campbell (1983) 49 ALR 385 at page 393, legal professional privilege is an important principle 
to be upheld for public interest reasons. The judgement reads —  

“It is necessary for the proper conduct of litigation that the litigants should be represented by qualified 
and experienced lawyers rather than that they should appear for themselves, and it is equally necessary 
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that a lawyer should be placed in full possession of the facts to enable him to give proper advice and 
representation to his client. This privilege is granted to ensure that the client can consult his lawyer with 
freedom and candor; it being thought that if the privilege did not exist “a man would not venture to 
consult any skillful person, or would only dare to tell his counsellor half his case.” 

In concluding, restricting the opportunities for sex offenders to reoffend is a vitally important means of 
protecting children in our community. It is for that reason that I support the bill. In imposing on public 
authorities obligations to share information with the Commissioner of Police for this purpose, it is important to 
give appropriate guidance to public authorities about their duty to properly assess the requirement not to share 
information that is subject to legal professional privilege. In the consideration of this bill, I ask that an 
amendment to clause 36 be considered to ensure that public authorities obtain appropriate legal advice before 
deciding whether information is not required to be provided to the commissioner because it is subject to legal 
professional privilege. 
With those comments, I indicate my support for the second reading of the bill. 

HON GIZ WATSON (North Metropolitan) [8.43 pm]: I rise to make some comments about the Community 
Protection (Offender Reporting) Amendment Bill 2011. In 2009 the Ministerial Council for Police and 
Emergency Management — Police produced a report entitled “National Approach to Child Protection Offender 
Registration — Report from National Working Party”. The ministerial council consisted of police ministers from 
all Australian jurisdictions and from New Zealand. The report recommended that all Australian jurisdictions 
amend their child offender registration laws to reflect the approach that was being used in New South Wales. 
Amazingly, when I was looking into this bill, I was unable to access a copy of the report upon which the bill is 
said to be based. The ministerial council’s secretariat said that it could not release it and referred me to the 
minister’s office, which, according to my notes, advised me —  

Although the report is referenced it is the property of SCPEM and we would have to seek their 
permission to forward it to Ms Watson at the next Joint Standing Cttee meeting which will not be for 
some time. 

It really is unacceptable for the government to ask Parliament to debate legislation it alleges is based on the 
recommendations of a report, without making that report and its recommendations available to members of 
Parliament. It was not until the bill was referred to the Standing Committee on Uniform Legislation and Statutes 
Review, which put the recommendations on its website, that members of Parliament were able to access that 
information. I express my dissatisfaction with that state of affairs. Perhaps in future we can have access to 
documents that fundamentally underpin legislation.  

This bill amends the Community Protection (Offender Reporting) Act 2004 to implement recommendations of 
that report insofar as they are not already reflected in the act. The bill also contains some additional changes that 
the government says will improve the act. As stated in the second reading speech, the substance of the changes 
includes more information sharing between agencies; increased penalties for failing to comply with reporting 
obligations, providing false or misleading information, and breach of a prohibition order; new requirements for 
reportable offenders’ email and internet passwords to be provided to police so that the sites they are using can be 
monitored; a new requirement for reportable offenders’ passports to be presented to police so international travel 
can be monitored; shorter time frames for reporting information; expansion of reporting requirements regarding 
contact between the reportable offender and a child; reportable offenders needing the permission of the 
Commissioner of Police before they can change their name; expansion of the orders a court can make, on 
application by the Commissioner of Police, that prevent certain lawful behaviours, including living at certain 
locations—even if it is the reportable offenders’ residence—or requiring the reportable offender to do certain 
things; and expansion of police powers to enable monitoring of a reportable offender’s compliance with these 
orders, such as taking and testing samples. 

By way of background, the Community Protection (Offender Reporting) Act 2004 requires reportable 
offenders—that is, child sex offenders and certain other serious offenders—to regularly notify police of their 
whereabouts and certain other personal details. This is separate from any sentence; indeed, if the person is 
imprisoned, the reporting obligations do not begin until he or she is released from custody. The reporting period 
for adults is eight years, 15 years or life depending on the number and severity of the offence or offences. For 
juveniles, the reporting period is four years or 7.5 years depending on the number and severity of the offence or 
offences. The rationale given for the legislation is to facilitate investigation and prosecution of future offences, 
and to reduce the likelihood of reoffending. 

The act is part of a nationwide scheme of similar laws in each jurisdiction aimed at achieving consistency across 
borders, and information is shared between jurisdictions. However, the legislation is neither obligatory nor 
uniform, so there are several points of difference between jurisdictions. For example, in its January 2012 report 
on the act, the Law Reform Commission of Western Australia noted differences. For example, criminal law 
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differs between the jurisdictions and this determines who is to be a reportable offender and who is not. For 
example, in Western Australia, unlike in other jurisdictions, engaging in consensual sexual activity with an 
underage person in the mistaken belief that they are over 16 is not a defence if the accused is more than three 
years older—that is, over 19 years. Further, not all jurisdictions impose mandatory registration on juvenile 
offenders. Western Australia is one of four jurisdictions that do, and the other three have more statutory 
exceptions to this than does WA. Some jurisdictions—but not WA—have a minimum sentencing threshold so 
that offenders who are not given any punishment because of the particular circumstances are not necessarily 
made subject to mandatory registration. There is increasing disquiet about the lack of judicial discretion about 
whether a person should be subject to the act. This has recently been the subject of separate inquiries by the Law 
Reform Commission of Western Australia and the Victorian Law Reform Commission.  

The question is not whether the person should be held accountable and punishable under the criminal law; 
clearly, they should. The question investigated by both law reform commissions was whether it necessarily 
follows that sex offender registration is appropriate. Both concluded that, no, it is not. The Victorian Law 
Reform Commission inquiry was the first of two inquiries completed in December 2011. Regarding the risk of 
harm from child sex offenders the commission found that most victims of child sex abuse are girls and are most 
likely abused by a male relative. Child sex offenders are not a homogenous group and assumptions that child sex 
offenders have high rates of recidivism and predominantly prey on children unknown to them are not supported 
by evidence. However, there is a subset of child sex offenders who do reoffend frequently and do target extra-
familial male children. The commission considered the registration scheme should concentrate on these people 
who pose the most risk to children. There is little evidence to suggest registration deters reoffending. Australian 
research is very limited but many overseas studies have failed to find evidence that the registration laws reduce 
recidivism. Most child sex offending is by perpetrators without a previous conviction for this type of offence, 
and they are almost always by a person known to the victim. The commission was concerned that, because the 
scheme assumes that all registered offenders pose the same risk—an assumption that, on the evidence, is not 
correct—the register, which is costly to maintain and administer, not only in terms of dollars but also through the 
burden on police to comply and manage information and the burden on child protection agencies to act on it, 
contains a vast amount of information of variable usefulness, with details about potentially dangerous 
reoffenders buried amongst those offenders who pose no further risk. There is no reasonable means of allocating 
risk ratings and investigative resources to particular offenders. I note that this also echoes the findings of 
researchers at Deakin University, whose 2011 article entitled “A comparative analysis of Australian sex offender 
legislation for sex offender registries” which was published in the Australian and New Zealand Journal of 
Criminology, states — 

… it appears that the majority of sex offenders do not go on to commit further sexual offences. Yet the 
laws do not typically make such distinctions, and a large number of low-risk offenders are required to 
register along with the relatively small number of high-risk offenders.  

Another primary concern is whether failure to comply with registration requirements is associated with 
increased risk of sexual reoffending. The very limited research evidence suggests that it is not … this 
again raises the question of whether attempting to maintain compliance with a large and differentiated 
population of sex offenders, most of whom present low risk of sexual reoffending, represents an optimal 
use of law enforcement resources.  

Another reason that … the laws may be ineffective in reducing sexual offending or reoffending is that 
they focus on averting the relatively infrequent event of a child being attacked by a stranger … 
Empirical research has consistently found that the majority of sexual offences are perpetrated by family 
members and acquaintances. 

… most juvenile sex offenders bear little resemblance to adult sex offenders, and may have even lower 
sexual recidivism rates ... 

… the highest rates of sexual reoffending took place in the first years after release, with decreasing rates 
the longer an offender remained offence-free in the community.  
... 
Consideration of the available research evidence suggests that in many respects the laws do not reflect 
what is currently known about sexual offending, and have not been successful in reducing offending. 
The extent to which they facilitate the investigation of new crimes is currently unknown.  

The Victorian Law Reform Commission’s recommendations included that courts should have discretion so that 
they can individually assess whether it would serve a useful protective purpose for an offender to go on the 
register, but this should be legislatively guided. Offences leading to registration should be categorised and the 
higher the category, the higher the expectation should be that a registration order be made. Children and young 
people should be registered only in exceptional circumstances, where the court is satisfied it would serve a useful 



Extract from Hansard 
[COUNCIL — Tuesday, 16 October 2012] 

 p6817b-6829a 
Hon Kate Doust; Hon Nick Goiran; Hon Giz Watson; Hon Michael Mischin 

 [7] 

purpose and all other reasonable protective responses have been exhausted. Reporting obligations should be 
individually tailored by court orders; for example, offenders of particular concern to report more frequently, 
offenders with cognitive disability or mental illness to be accompanied by an independent third person assigned 
by the Office of the Public Advocate when making a report in person, and a representative of child protection 
services to be present when an offender is reporting information about their contact with a child. Reporting 
periods should be reduced, with category 1 and 2 offenders required to report for five years and category 3 
offenders required to report for three years; however the Commissioner of Police should be able to apply to the 
court for an order extending this with no limit to the number of extensions. 

There should be regular reviews and registration should cease if reporting serves no useful protective purpose. 
The Victorian Law Reform Commission considered that this would make the allocation of police and child 
protection resources more effective by enabling them to focus on offenders who pose a real risk of harm. Where 
registration is appropriately in place, the commission supported the following: police having specific search and 
entry powers to deal with suspected breaches; short time frames for reporting changed contact with a child; child 
protection prohibition orders to prevent lawful behaviour that is of concern, such as contacting a child against 
whom the offender previously committed offences or frequenting places where offending or grooming 
previously took place; and the sharing of information with child protection services and CrimTrac. The 
commission also supported a process for a general review of the scheme, and further research into the extent to 
which registration discourages re-offending. 

The Law Reform Commission of Western Australia in its inquiry considered particularly a number of cases in 
which registration might not necessarily be useful, for example, young people “sexting”, underage consensual 
sexual activity, consensual activity involving an underage person believed on reasonable grounds to be over 16 
years, and sexual activity involving perpetrators with the mental age of a child. The commission recommended a 
number of amendments to the act. These included: judicial discretion for juvenile reportable offenders, based on 
the best interests of the child, the need for children to be treated differently from adults, and the fact that juvenile 
child sex offenders are different from adult child sex offenders; a limited degree of discretion for adult reportable 
offenders, based on the circumstances being exceptional and the person not posing a risk to the community; 
reportable offender status be reviewable, “deregistration” should be possible if the person is no longer a risk to 
the community—and adults should in addition have to prove that exceptional circumstances apply; and the 
frequency of reporting be reviewable. 

Further, the act has recently been subject to a statutory review. On 3 May 2012 the then Attorney General said in 
the other place that the review was “close to completion, and consequently the government will consider this 
report together with the recommendations from the statutory review.” I do not know whether that review has yet 
been completed. If it has, no report of it has been tabled in this place and it is not published on the Department of 
the Attorney General’s website. It is a great pity that this bill, introduced in 2011 but not debated in the other 
place until May 2012, is being debated without being amended to implement the recommendations of the WA 
Law Reform Commission, and without reference to the statutory review. That is, we are being asked to pass a 
bill that does not reflect the most up-to-date information available on sex offending. 

Just to give a bit of background and history to this legislation that we are contemplating today, when the 
Community Protection (Offender Reporting) Bill 2004 was debated in the house, my colleague Hon Chrissy 
Sharp spoke on it on behalf of the Greens. She said that while the Greens supported the objectives of the bill, the 
bill was unbalanced for various reasons including that it did not discriminate between comparatively minor 
offences, for example, an 18-year-old attempting to—this is obviously what she said—pinch the bottom of a 17-
year-old, and serious offences, for example, a 50-year-old male compelling a 13-year-old child to provide a 
sexual service. It was retrospective in that its reporting requirements would apply to people convicted before the 
commencement of the bill and it did not deal with the largest victim group; that is, children abused by a family 
member who had not been previously convicted of a sexual offence.  

When the act was amended in 2008 to tighten the reporting requirement, I supported the bill on the basis that it 
got right the delicate balance between protection of the community and protection of the rights of individuals. In 
the other place in May this year, the bill was enthusiastically supported by the opposition and it was passed with 
fairly minor amendments to clause 33 in particular. In this place, the bill was referred, as we know, to the 
Standing Committee on Uniform Legislation and Statutes Review, which reported to the house on 16 August this 
year. I note that the chair of the committee dissented from the report—I am not sure of the reason, because the 
report does not go into that. The remainder of the committee reported that proposed section 38(1)(a) at clause 16 
requires a reportable offender who is reporting in person to present his or her passport, and if she or he does not 
have a passport, to produce identity documents as specified in regulations. The committee asked why the 
documents required should be specified in regulations rather than in the act, and WA Police said that different 
countries have different documents for proving a visit that may not necessarily appear in a passport—for 
example, a visa—and for this reason it is not possible to specify what documentary evidence might be required 
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to be produced when the offender returns to Australia. I do not understand this, because if a person has used a 
passport to leave Australia and return to Australia, then the passport is the document that is required by this 
section to be produced; therefore, it would seem that these provisions about permitting other documents to be 
produced do not need to apply. However, in the event that the house considers this to be an appropriate 
delegation of law-making power, the majority of the committee made a recommendation, and has proposed 
amendments, that will effectively insert into the bill the same list of alternative forms of identification as 
currently appears in the regulations, plus a catch-all allowing other forms of identification or document to be 
prescribed. I note that that amendment is on the supplementary notice paper and no doubt we will discuss that in 
more detail when we get to the committee stage of this bill. 

Next, the standing committee commented on proposed section 94A(5)(b) and (d), which is at clause 33. These 
provisions apply to the situation in which a protection order has been made that includes a term requiring the 
offender to comply with orders of the commissioner regarding undergoing assessment and treatment. Proposed 
subsection (5)(b) permits regulations to specify what is to be done about compliance in the event of injury or 
sickness. This provision is based on similar provisions in the Sentence Administration Act, and, under that act, 
no such regulations have to date been made. The committee was advised by WA Police that they would envisage 
regulations requiring proof of sickness or injury to be provided to show that the person is not simply avoiding 
either assessment or treatment. The majority of the committee considered this acceptable but recommended that 
the minister provide the house with examples of the sorts of consequences contemplated to be covered in 
regulations. With regard to proposed subsection (5)(d), which permits regulations to provide for variation of 
protection orders if the offender fails to comply with the commissioner’s orders or if his or her compliance is 
affected by an authorised absence, injury or sickness, the committee noted that all other Western Australian 
legislation dealing with variation of a court order as a result of noncompliance deals with it in the act, not in 
regulations. It recommended that the minister explain why this is not the case here; and, if the house decides that 
it should be the case, that the minister explain which matters were intended to be prescribed under this particular 
section.  
Proposed section 94B(8)(i), which is also at clause 33, applies to the situation in which police officers test 
breath, blood, hair, urine or oral fluid of offenders for their compliance with orders—for example, to refrain from 
consuming alcohol or drugs, or to take a particular medication. It provides that regulations may deal with 
admissibility of certificate evidence in respect of these matters. The committee noted a number of acts in which 
this is dealt with by the act, not the regulations, and one act in which this matter is delegated to the regulations. 
The committee recommended again that the minister explain why the issue cannot be dealt with within the act 
itself. 
The amendment to schedule 1, which is at clause 44, renders exempt from freedom of information disclosure 
matters that, if disclosed, would reveal or tend to reveal the identity of a person whose information is contained 
in the Community Protection Offender Register established under the act. The committee report says that the 
Information Commissioner does not object to this new exemption in light of its highly sensitive nature and the 
overriding public interest against disclosure of such information. The committee therefore considered that this 
provision was appropriate. 
So I thank the standing committee for its report, which has been very useful in examining this bill.  
I turn now to the issues that I am concerned about. The first issue is with regard to clause 11, which deals with 
appeals against past offender reporting orders. The effect of clause 11 is that an appeal can be made in respect of 
a past offender reporting order only if it was not a consent order. However, consent orders require only that the 
court be satisfied that both parties consent to the order. The court makes no finding, and is given no evidence 
upon which to make a finding, that the person poses a risk to the life or sexual safety of one or more persons, or 
persons generally, as would otherwise be necessary. Clause 11 means that there can be no appeal if the person 
later says they did not give informed consent, or if it turns out that they were incapable of giving informed 
consent, or if they simply changed their mind. This is even though, had the offender contested the matter, the 
court might never have been satisfied under section 19 that the person posed a risk to the life or sexual safety of 
anybody. The person will still have to report for eight years. In cases in which consent is negated or effectively 
invalid, there should be a process for the court to consider whether such an order is appropriate. The act already 
provides at section 23 that an appeal will not automatically stay the order’s operation, so the reporting order will 
remain in place until the appeal is determined.  
The second issue is with regard to clause 12, which deals with when the initial report must be made under an 
offender reporting order or a past offender reporting order. Clause 12 gives a person who is put under an 
offender reporting order or past offender reporting order a certain period of time after the making of the order in 
which to provide the required initial report. However, it is possible that the order would have been made in the 
offender’s absence. In such cases, section 21 requires that a copy of the order be served on the offender. In 
theory at least, this might be after the time limit for the initial report has expired. 
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Although section 63 makes it a defence if the person was not aware of the obligation, I consider that it would 
have been far better if the clause had been drafted to include the words “or if the reporting order was made in the 
absence of the respondent, within 7 days of a copy of the order being served on the respondent”. A person should 
not be at risk of prosecution at all for breach of an obligation if they have not first been informed of what the 
obligation is, not simply given a defence.  
The third issue is with regard to clause 20, which is revocation of suspension of reporting obligations approved 
by the commissioner. Under the current act, the commissioner can suspend a person’s reporting obligations if the 
commissioner, after considering the list of factors at section 61(3) of the act, is satisfied that the reportable 
offender does not pose a risk to the life or sexual safety of one or more persons or persons generally. Clause 20 
inserts a process for the commissioner to revoke that approval if the commissioner is no longer so satisfied, 
effective upon written notice being given to the reportable offender. However, there is no list of factors setting 
out what the commissioner can take into account in making his or her decision, no process for the reportable 
offender to have the opportunity to respond to the commissioner’s concerns or to provide any other relevant 
information, no process for the commissioner’s decision to be appealed, and no process for the appropriateness 
of his or her decisions to be monitored by the minister or by Parliament, despite the breadth of the discretion 
granted. This is not procedurally fair, and it is not an appropriate process. 

The fourth issue is with regard to clause 29, which deals with the list of factors that a court must take into 
account in determining whether to make a child protection prohibition order. The bill adds to the list any 
document or record served on the reportable offender by the commissioner. The word “any” indicates this could 
be anything at all, not only material from, say, the court record from the hearing of the offences. It could be a 
document that would not necessarily be considered sufficiently relevant by a court for it to be admitted into 
evidence, let alone attach weight to it. 
At the briefing I queried the reason for this wording. I was told that it had been recommended by the State 
Solicitor’s Office, but I do not exactly understand why that is.  

Clauses 32 and 33 cover requirements imposed on reportable offenders by the court. Proposed section 93(6) 
under clause 32 permits a court to impose such requirements on an offender as the court thinks appropriate to 
reduce the risk posed by the reportable offender. The Australian Lawyers Alliance has expressed concerns about 
clause 32(2), which can prevent the person from being allowed to live in their own home. Such an order can be 
made only by a court and only if the court is satisfied that the person poses a risk to the life or sexual safety of a 
child or children and that making the order will reduce that risk. There is a process of appeal, and also a process 
to apply for variation or revocation of such orders. 

Some of clause 33 follows precedent; for example, proposed section 94A appears to be along similar lines to 
provisions that already exist in the Sentencing Act. Proposed section 94B allows for testing if the reportable 
offender has been prohibited from using drugs, alcohol or other substances, or required to undergo treatment that 
involves taking specific medication. Proposed section 94C permits police to enter premises without a warrant to 
inspect computers, but not more than once a year unless authorised by a senior police officer. 

The Standing Committee on Uniform Legislation and Statutes Review raised issues with clause 33, which I have 
already discussed. It would have been preferable to see the results of the statutory review before being asked to 
consider this amendment, so that we could see how this sort of provision has been working in practice. 

Finally, clause 37 contains the transitional provisions. As I understand it, clause 37 deems to be reportable 
offenders, people who are sentenced for any of three new class 2 offences inserted by clause 38 before clause 33 
becomes operative. The offences themselves are not new, but their inclusion in the class 2 list is. In this respect, 
the bill is somewhat retrospective in its effect. When the Attorney General responds, he might indicate whether 
that understanding is correct. I must say that I found that clause somewhat difficult to follow. 

This bill goes further down the track from what was set out in 2004. The bill does not suggest any radical 
changes, but it does not fully reflect the current understanding of sex offending. It also appears to be drafted with 
reference only to the views of the police, which of course are important, but are not the only important views. In 
particular, the bill does not reflect any of the research and recommendations of the Law Reform Commission of 
Western Australia, which, incidentally, followed a much broader consultation process; information from the 
inquiry by the Victorian Law Reform Commission; or the learning from the statutory review of the act that is 
currently occurring or has been completed. To date we do not have that information before the Parliament to 
inform our view on this bill. Therefore, at this stage, I cannot support the bill in its current form. I am happy to 
support the second reading of the bill, but I will look to see what happens with the amendments.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.15 pm] — in reply: I thank 
honourable members for their contribution to the debate on the Community Protection (Offender Reporting) 
Amendment Bill 2011. As has been pointed out, this bill seeks to make a number of amendments to the 
Community Protection Offender Reporting Act 2004 with a view to amending and refining some administrative 
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issues and strengthening the monitoring and compliance provisions regulating reportable offenders. Importantly, 
the bill reduces and tightens time frames associated with reporting requirements and broadens the personal 
details that must be reported to the Commissioner of Police to help monitor and keep tabs on reportable 
offenders.  
The bill also increases penalties for breaching reporting obligations and for providing false or misleading 
information or for failing to comply with the terms of a prohibition order. It also ensures that reportable 
offenders are unable to change their names without first seeking the approval of the Commissioner of Police. 
The scope of information sharing provisions is broadened to allow for improved multiagency communication 
and management of reportable offenders. The most significant amendments arise from new provisions included 
in the child protection prohibition order scheme. These provisions will address some deficiencies in the act and 
will allow WA Police to have greater flexibility when monitoring reportable offenders subject to child protection 
prohibition orders, including enabling prohibition orders to require offenders to undergo treatment and 
assessment and so forth with a view to their rehabilitation and to control their behaviour.  

I will deal with some of the issues raised by members in the course of the debate that we have just heard. It 
seems plain that there is a desire that the bill go into committee to examine certain aspects of it. Therefore, I will 
leave the more involved issues to that event. Firstly, I will go through some of the matters that have been raised 
by Hon Kate Doust. She mentioned police resourcing and whether it would be maintained in the relevant squad. 
As has been made plain from recent public announcements, the question of what efficiencies and economic 
savings are to be made in the Western Australia Police is still being considered. However, the minister has made 
it clear that front-line services will not be affected. Also, police staffing levels that are assigned to the 
management of the public register will not be affected, as I understand it, by any budget cuts.  

Hon Kate Doust also raised the question about the arrangements that are in place around name changes in other 
jurisdictions. That is the responsibility of the relevant Commissioner of Police in that jurisdiction and the 
exchange of information occurs between jurisdictions, especially when offenders move residence. Of course, 
there are controls under our act regarding changes of residence. Therefore, it will be the responsibility of our 
Commissioner of Police to inform his counterparts in other jurisdictions if he becomes aware of an offender 
moving to them. The question of the amendments proposed by recommendations of the Standing Committee on 
Uniform Legislation and Statutes Review was mentioned. I will leave that aside for a moment because that 
requires a bit of explanation. It was also touched on by Hon Giz Watson.  

Hon Nick Goiran raised the question of legal professional privilege in the context of proposed section 110A, 
under which public authorities may be required by the commissioner to provide certain information to the 
commissioner. The obligation is established in proposed section 110A(3). There is a provision in proposed 
section 110A(4) to the effect that the public authority is not required to give information that is subject to legal 
professional privilege.  

He has said a bit about the complexities involved in legal and professional privilege in determining whether it 
exists or not and the importance of legal professional privilege as a means of facilitating a citizen to get objective 
and comprehensive legal advice. Ordinarily even in the case of a search warrant, a police officer would not be 
able to seize information that is legally professionally privileged. All that this provision does is relieve the public 
authority from the requirement to provide any such privileged information to the Commissioner of Police. The 
issues that would arise from this clause are no different from the issues that would arise if the Commissioner of 
Police had sought by way of a warrant to seize information from the public authority or from any other body. 

What Hon Nick Goiran was touching on is more a matter of process as to how a legal professional privilege is 
determined in a particular case, and that is not something that is readily susceptible to legislation. At the end of 
the day, the public authority is not required to provide that information under proposed section 110A(4). How 
that issue is determined will be a matter for the public authority that is faced with that issue in due course. I note 
that there is no amendment on the supplementary notice paper in that respect. I am not sure how one goes about 
setting up a complicated process for having a public authority get legal advice on the subject. That is a matter of 
process and I do not propose to move any amendments in that regard.  

Hon Giz Watson raised a number of issues on a raft of clauses. I think it would probably be better if I dealt with 
those in the Committee of the Whole House rather than try to address them in a vacuum. Some of them are fairly 
easily answered.  

What I will deal with is the report of the Standing Committee on Uniform Legislation and Statutes Review. It 
was the committee’s obligation under the standing orders to essentially look at the bill to see whether 
parliamentary sovereignty was in any way affected. As can be gained from the text of the report, there were 
issues that in the vacuum of there being no regulations and the like prepared in accordance with some of the 
regulation-making powers in the bill, it was not possible to make a decision definitively one way or another as to 
whether those powers were going to be exercised too widely.  
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The committee—I will deal with recommendation 1 in particular—pointed out that, for example, the sorts of 
identification documents that were contemplated in the bill were to a large extent already contained in 
regulations. One argument was that, given that these identification documents and regulations had not changed 
for a period of several years—they have not been amended and the regulations have not been amended—would 
it not be better to put it in the legislation? That is one argument. Equally, it is the sort of detail that is generally 
left to regulations. Therefore, there are competing arguments, neither of which, I suggest, can be definitively 
answered as right or wrong—it is a matter of judgement.  

The committee recommended that the Legislative Council consider whether clause 16 of the bill appropriately 
delegates Parliament’s law-making power. It raises the issue for the Council to consider. If members take a 
particular view of that, by all means seek to amend the bill, and it has suggested a form of words that might be 
suitable to incorporate those identification documents in the bill. It did not make a recommendation that there be 
an amendment but simply assisted the Council by alerting members to a legitimate issue as to whether the 
regulation power was too wide and whether it affected parliamentary sovereignty and, to the extent it was able to 
do so, because there had been an existing template in the regulations identifying a raft of documents, assisted 
members that were so minded and took a view on it, to move an amendment accordingly. Although in the 
supplementary notice paper there is an amendment in the committee’s name, it is a question of whether anyone 
on the committee actually moves it or whether a member wishes to take that up and move it. One must be careful 
reading that recommendation. It was not one that was recommending an amendment; it was simply pointing out 
that it was an issue that could legitimately be considered and upon which members might take different views 
from that of the government.  

I turn now to recommendation 2 and some examples of consequences of injury or sickness that are contemplated 
to be the subject of regulations made under proposed section 94A(5)(b). That proposed section is based on 
section 82(b) of the Sentence Administration Act 2003 that provides for regulations to detail the consequences of 
injury or sickness with respect to community corrections orders. No consequences of sickness or injury have yet 
been prescribed in the Sentence Administration Regulations 2003, but the facility is there to prescribe those 
consequences. In this bill, it is supposed that the regulations will prescribe, for example, that if a reportable 
offender does not attend assessment or treatment because of injury or sickness but is expected to recover within a 
reasonable time, the commissioner may delay an order under proposed section 94A for a period as the 
commissioner determines. It allows some flexibility within parameters prescribed by regulations to deal with 
issues that may affect an offender’s ability to comply with the orders that are made pursuant to the act. In terms 
of Parliament’s lawmaking power, it is a fairly limited delegation to subsidiary legislation. Any regulations that 
are made in due course—if any are made in due course—would have to be read within the parameters 
established not only by the act but also within that particular section of the act in order to determine whether they 
happen to be ultra vires. But in the vacuum of not seeing any regulations, the standing committee did not propose 
a course one way or the other as to whether it was too broad a regulation-making power. 

I will deal with recommendations 3 and 4 together. As far as recommendation 3 is concerned, I refer members to 
paragraph 3.25 of the report, which states — 

Given the advice provided by Western Australia Police that such matters have been dealt with in the 
text of other Acts, the Committee was of the view that further explanation is required as to why this 
approach has not been proposed in this Bill. 

It makes recommendation 3 and then states in paragraph 3.26 — 

If the House decides that such matters should be dealt with in the text of — 

This bill — 

… the Committee recommends that the Minister further explain what matters are currently intended to 
be prescribed in the regulations.  

This would allow consideration to be given to whether these matters can be inserted by way of statutory 
amendment into the text of the bill. So, those two recommendations must be read for context.  

Section 96 of the act provides for a general power for the Commissioner of Police to apply to the court, which 
varies or revokes a prohibition or protection order. Proposed section 94(5)(d) does not restrict this power, 
however, it allows for the regulations to prescribe how the orders may be varied in scenarios where a reportable 
offender has failed to comply with the orders of the commissioner or whose compliance with the orders are 
affected by illness or sickness. It is not intended that the regulations provide for the variation of protection orders 
by the Commissioner of Police, rather that the regulations detail circumstances in which the Commissioner of 
Police may consider applying to the court for an order variation. There is the limitation on the regulation-making 
power and the reasons it is in there. 
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Recommendation 5 is, again, that an explanation be provided as to why certain matters are not contained in the 
act. This relates to admissibility of certificates and the like as evidence. The manner in which the legislation is 
drafted lends itself to specific detail such as how blood and alcohol testing will occur and related matters, 
including certificate evidence being included within the regulations rather than in the act itself. There have been 
discussions with parliamentary counsel about the possibility of inserting certificate evidence provisions into the 
bill, as was touched on and considered by the committee, but parliamentary counsel has indicated that that is not 
the preferred course. Simply selecting the certificate evidence provisions and removing them from proposed 
section 94B(8)(i) and including them in the bill as a more detailed section would be out of context and out of 
place, particularly considering that the prescription of persons as analysts, the method of collecting samples and 
the reporting of results will be included within regulations.  

WA Police gave the committee an example of the Security and Related Activities (Control) Act 1996, and its 
related regulations, as a reason that the certificate evidence provision should remain as drafted. The act is more 
similar, in terms of structure and drafting, to that act, which includes certificate evidence requirements within the 
regulations, and other pieces of legislation that include certificate evidence provisions within the body of the act. 
An example of the latter is the Road Traffic Act 1974, where certificate evidence requirements are detailed 
within the act rather than regulations; however, that act details all requirements relating to alcohol and drug 
testing, such as the equipment to be used and the manner of taking samples within the act, along with the 
certificate evidence requirements. So, there are differences in drafting and drafting style; and, in this context, it is 
preferred that the ability to prescribe the nature of certificates and the admissibility of certificate evidence be 
potentially provided by regulations, which would allow for amendment and modification as the need arises, and 
would not in any case affect any substantive rights of the citizen, but are essentially of an evidential procedural 
nature. 

Having said all that, and noting that we are likely to get into committee anyway in respect of the other matters 
that Hon Giz Watson has raised, about which she has concerns and will no doubt seek more detailed answers, I 
simply conclude and I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clauses 1 to 10 put and passed. 

Clause 11: Section 22 amended — 
Hon GIZ WATSON: I am not sure whether the Attorney General needs me to reiterate the point I raised.  

Hon Michael Mischin: I wouldn’t mind if you did. 

Hon GIZ WATSON: I apologise if it is basically the same, but it is quite a complicated point, so I will just refer 
to my notes. 

Hon Michael Mischin: That is why I would like you to refer to them! 

Hon GIZ WATSON: The effect of clause 11 is that an appeal can be made in respect of an offender reporting 
order only if it was not a consent order. However, consent orders require only that the court be satisfied that both 
parties consent to the order. The court makes no finding and has given no evidence upon which to make a 
finding that the person poses a risk to the life or sexual safety of one or more persons, or persons generally, as 
would otherwise be necessary. Clause 11 means that there can be no appeal if the person later says that they did 
not give informed consent or if it turns out they were incapable of giving informed consent or that they simply 
changed their mind. This is the case even though, had the offender contested that matter, the court might never 
have been satisfied under section 19 of the act that that person posed a risk to the life or sexual safety of 
anybody; that person will still have to report for eight years. In such cases in which consent is negated or 
effectively invalid, there should be a process for the court to consider whether such an order is appropriate. The 
act already provides, at section 23, that an appeal will not automatically stay the order’s operation, so the 
reporting order will remain in place until the appeal is determined. To me that seems to be an unnecessarily 
harsh provision and I wonder whether the Attorney General might respond to that and perhaps explain whether 
my understanding of that clause is correct.  

Hon MICHAEL MISCHIN: I cannot agree with the honourable member’s concerns. These are, after all, 
consent orders, so it is consent by the offender to be subject to a past offender order or status. Of course, before 
that order is effected, the court would have to be satisfied that the offender understood the consequences of that 
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consent; and if the offender is prepared to subject himself to the provisions of the act, I am not sure what the 
honourable member is trying to achieve by saying the court ought to look into whether or not the offender is, in 
fact, a danger. If an application is made, there is a process under section 19; but here we have someone who is 
actually agreeing to be subject to it, and as long as they understand what they are doing, there is no role for the 
court to double-guess them. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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